FAMILY LAW 101

I. 	Divorce in Non‑Covenant Marriages

A.	La. CC Art. 102 provides: “Except in the case of a covenant marriage, a divorce shall be granted upon motion of a spouse when either spouse has filed a petition for divorce and upon proof that the requisite period of time, in accordance with Article 103.1, has elapsed from the service of the petition, or from the execution of written waiver of the service, and that the spouses have lived separate and apart continuously for at least the requisite period of time, in accordance with Article 103.1, prior to the filing of the rule to show cause.

The motion shall be a rule to show cause filed after all such delays have elapsed.” 
(Amended by 2006 La. Acts 743, eff. Jan. 1, 2007).[footnoteRef:1] [1: Art. 103.1. Judgment of divorce; time periods

The requisite periods of time, in accordance with Articles 102 and 103 shall be as follows:
(1) One hundred eighty days:
(a) Where there are no minor children of the marriage; or
(b) Upon a finding by the court, pursuant to a rule to show cause, that the other spouse has physically or sexually abused the spouse seeking divorce or a child of one of the spouses; or
(c) If, after a contradictory hearing, a protective order or an injunction has been issued, in accordance with law, against the other spouse to protect the spouse seeking the divorce or a child of one of the spouses from abuse and is in effect at the time the petition for divorce is filed.
(2) Three hundred sixty‑five days when there are minor children of the marriage.

(Added by 2006 La. Acts 743, eff. Jan. 1, 2007).] 


La. CCP articles 3951 - 3958 set forth procedural rules for obtaining a divorce under this civil code article. 

B.	La. C.C. Art. 103 provides for divorce on the petition of a spouse upon proof that:
  
(1) 	(1) The spouses have been living separate and apart continuously for the requisite period of time, in accordance with Article 103.1, or more on the date the petition is filed;

La. CCP Art. 1701(B) sets forth the procedure for obtaining an immediate preliminary default under this civil code article when the defendant by sworn affidavit acknowledges receipt of a certified copy of the petition and waives formal citation, service of process, all legal delays, notice of trial, and appearance at trial.  The preliminary default may be entered against he defendant the day on which the affidavit is filed.

La. CCP Art. 1702(E) sets for the procedure for confirming the default under this code article. (Amended by 2008 La. Acts 354 - requiring certifications for confirmation of default judgments.)  

La. CCP Art. 969(B) sets forth the procedure for obtaining a summary judgment of divorce when an answer has been filed by the defendant and both parties are represented by counsel. (See Appendix 4)

(2) 	The other spouse has committed adultery; or

(3) 	The other spouse has committed a felony and has been sentenced to death or imprisonment at hard labor. (Remember, La. CCP Art. 1235.1 requires a specific procedure to accomplish proper service of an incarcerated person.)


II. 	Divorce in Covenant Marriages ‑ See La. R.S. 9:307 - 309.


III. 	Incidental Matters ‑ La. CC Art. 105 provides that in a proceeding for divorce or thereafter either spouse may request a determination of:

A. Child Custody and Visitation
‑   La. R.S. 13:1801 - 1842.  "Uniform Child Custody Jurisdiction and Enforcement              Act” (Enacted by 2006 La. Acts 822, eff. Aug. 15, 2007)[footnoteRef:2] [2:  
 This Act repealed La. R.S. 13:1701 - 1724 (“Uniform Child Custody Jurisdiction Law”)] 


-   La. CC Art. 131 ‑ best interest of child standard
Bergeron v. Bergeron, 492 So. 2d 1193 (La. 1986) ‑ Heavy Burden Rule
-    La. CC Art. 132 ‑ joint custody unless one parent is shown by clear and          convincing evidence to serve the best interest of the child
-   La. CC Art. 133 ‑ if award of custody to parent(s) would result in substantial harm, then custody to another person with whom the child has been living in a wholesome and stable environment, or otherwise to any other person able to provide an adequate and stable environment
-    La. CC Art. 134 ‑ sets for factors in determining child's best interest
-    La. CC Art. 135 ‑ custody hearing may be closed to the public
-    La. CC Art. 136 ‑ visitation rights to parents not granted custody rights, or under extraordinary circumstances, visitation rights to relatives by blood or affinity, or a former stepparent or stepgrandparent not granted custody.
See also Troxel v. Granville, 530 U.S. 57, 65, 120 S. Ct. 2054 (2000).
-    La. CC art. 136.1 - “A child has a right to time with both parents. Accordingly, when a court‑ordered schedule of visitation, custody, or time to be spent with a child has been entered, a parent shall exercise his rights to the child in accordance with the schedule unless good cause is shown. Neither parent shall interfere with the visitation, custody or time rights of the other unless good cause is shown.” (Enacted by 2008 La. Acts 671)	 
-    La. CC Art. 137 ‑ parent of a child conceived by felony rape perpetrated by that parent is not entitled to visitation rights and contact with the child	
-    La. R.S. 9:331 ‑ custody evaluation
-    La. R.S. 9:331.1 ‑ drug testing in custody or visitation proceeding
-     La. R.S. 9:332 - 334 ‑ mediation in custody or visitation proceeding duties and qualifications of mediators
-    La. R.S. 9:335 - joint custody decree and implementation order
-    La. R.S. 9:336 - joint custodial parents obligation to confer 
-   La. R.S. 9:341 ‑ restrictions on visitation (preponderance of the evidence . . . physical abuse, or sexual abuse or exploitation, or has permitted such abuse or exploitation of the child - prohibit followed by restrictions)
-    La. R.S. 9:342 ‑ bond to secure custody or visitation order
-    La. R.S. 9:343 ‑ civil warrant for return of child
-    La. R.S. 9:344 ‑ visitation rights of grandparents and siblings. See Stracener v. Joubert, 924 So. 2d 430 (La. App. 3d Cir. 3/1/06) (“By its express terms, La. R.S. 9:344 provides for grandparent visitation in limited circumstances, including when a parent is deceased, if the deceased parent is “one of the parties to a marriage.  In other words, the death of the parent must occur while he or she is married.”). 
-    La. R.S. 9:345 ‑ appointment of attorney for children in custody/visitation cases
-    La. R.S. 9:346 - Action for failure to exercise or to allow visitation, custody or time rights pursuant to court‑ordered schedule; judgment and awards (Amended and reenacted by 2008 La. Acts 671)
-    La. R.S. 9:347 - (Repealed by 2008 La. Acts 671)
-    La. R.S. 9:348 - Loss of visitation due to military service; compensatory vis.
-    La. R.S. 9:351 ‑ parent's right of access to school, medical and dental records
-     La. R.S. 9:355.1 - 355.17 ‑ the "Relocation Statute" (150 miles or other state; 60 -day notice); several of the subsections of Section 355 were amended in the 2008 Regular Session. See 2008 La. Acts 751.


-   La. R.S. 9:356 - Consideration of child support in any proceeding for child custody or visitation; may be heard if not specifically plead if all parties consent.
-    La. R.S. 9:358.1 - 358.9 ‑ "Parenting Coordinator" (2007 La. Acts 265)

-    La. R.S. 9:361 - 369 ‑ Post Separation Family Violence Relief Act
-    La. R.S. 46:2131 - 2143  ‑ Domestic Abuse Assistance Act (Amended by 2008              La. Acts 411 to expand scope of protection and forms of relief)  
  		-    La.CCP Art. 3945 ‑ Incidental order of custody and provisions for visitation
-    La. Ch. Code 1564 - 1575 ‑ Domestic Abuse Assistance Act


B. Child Support
-    La. C.C. Art. 141 ‑ provides for child support in a divorce proceeding or
     	thereafter, either interim or final support, based on the needs of the child and
     	the parents ability to provide support.
-    La. C.C. Art. 142 ‑ requires a material change in circumstances to modify an award of child support and proof that it is unnecessary to terminate award 

GUIDELINES FOR DETERMINATION OF CHILD SUPPORT
-    La. R.S. 9:315 - Economic data and principles; definitions
-    La. R.S. 9:315.1 - 315.20; several of the subsections of Section 315 were amended by the Legislature in the 2008 Regular Session. See 2008 La. Acts 578, 579 and 585. 

OTHER CHILD SUPPORT PROVISIONS
-    La. R.S. 9:315.21 - Retroactivity of child support judgments
-    La. R.S. 9:315.22 - Termination upon majority or emancipation; exceptions
‑    La. R.S. 9:315.23 - Suspension or modification of obligation; secreting of child
-    La. R.S. 9:315.24 - Child support enforcement; revocatory and oblique actions 
-    La. R.S. 9:315.25 - Consideration of custody or visitation matters 
-    La. R.S. 9:315.26 - Consideration of custody or visitation matters 

 		JUDICIAL SUSPENSION OF LICENSE FOR NONPAYMENT OF CHILD        SUPPORT
-    La. R.S. 9:315.30 -315.36

ADMINISTRATIVE SUSPENSION OF CERTAIN LICENSES FOR NONPAYMENT OF CHILD SUPPORT
-    La. R.S. 9:315.40 -315.47

ATTORNEY’S FEES AND COSTS 
-    La. R.S. 9:375 ‑ attorney’s fees and costs in proceedings to collect arrearages.[footnoteRef:3] [3: 
 See also 2008 La. Acts 336 (enacting La. R.S. 14:75(C)(5), relative to failure to pay child support obligation; to provide for an increase in the penalty provision when the amount of support owed is more than fifteen thousand dollars; and to provide for related matters.] 



C. Spousal Support
-    La. CC Art. 111 ‑ (“In a proceeding for divorce or thereafter, the court may award interim periodic support to a party or may award final periodic support to a party who is in need of support and who is free from fault prior to the filing of a proceeding to terminate the marriage in accordance with the following Articles.”)
-    La. CC Art. 112 ‑ sets forth 8 non-exclusive factors for the court to consider in determining the entitlement, amount and duration of final support; limit of 1/3 of obligor’s net income

-     La. CC Art. 113 - (“Upon motion of a party or when a demand for final spousal support is pending, the court may award a party an interim spousal support allowance based on the needs of that party, the ability of the other party to pay, and the standard of living of the parties during the marriage . . . .”).  Terminates at rendition of divorce jmt, unless pending rule for final support; shall not extend beyond 180 past jmt of divorce – unless good cause shown.
-    La. CC Art. 114 ‑(“An award of periodic support may be modified if the circumstances of either party materially change and shall be terminated if it has become unnecessary. The subsequent remarriage of the obligor spouse shall not constitute a change of circumstance.”)
-    La. CC Art. 115 ‑ spousal suppot is extinguished upon remarriage of the obligee, the death of either party, or a judicial determination that the obligee has cohabited with another person of either sex in the manner of married persons.
-    La. CC Art. 116 ‑ (“The obligation of final spousal support may be modified, waived, or extinguished by judgment of a court of competent jurisdiction or by authentic act or act under private signature duly acknowledged by the obligee.”)
-    La. CC Art. 117 ‑ claim for spousal support after divorce is subject to a 3-year peremptive period

-    La. R.S. 9:321 ‑ provides for the retroactivity of spousal support award to 
the date of filing
-    La. R.S. 9:375 ‑ attorneys fees for arrearages

-    La. CC Art. 121 - 124 ‑ claim for contributions for education of 
spouse; claim prescribes 3 years from signing of judgment of divorce

D. Injunctive Relief
-    La. CCP Art. 3603.1, 3604(C) and 46:2131 et seq. ‑ protective orders
-    La. CCP Art 3604(B) ‑ prohibits disposing of community property, harming
the other spouse or a child, and removing a child from jurisdiction of court 

-    La. R.S. 9:362(4) and 366 ‑ Post Separation Family Violence Relief Act
 		-    La. R.S. 9:371 ‑ prohibits the alienation or encumbrance of community
property
-    La. R.S. 9:372 ‑ enjoins the abuse of spouse or child
-    La. R.S. 9:372.1 ‑ enjoins harassment

E. Use and Occupancy of the Family Home or Community Movables and Immovables
       -    La. R.S. 9:374 provides:
A.	Use and occupancy of family home that is the separate property of a spouse if there arc minor children born of the marriage pending the partition of the community property or 180 days after termination of the marriage, whichever occurs first.
B. 	Use and occupancy of family home or use of movables and immovables owned by the community
C. 	A spouse who uses or occupies or is awarded the use and occupancy of the family residence pending termination of the marriage or partition shall not be liable to the other spouse for rental, unless otherwise agreed by the spouses or ordered by the Court. See McCarrall v. McCarrall, 701 So. 2d 1280 (La. 1997).
D. 	The court may determine if the family home is separate or community in the contradictory hearing authorized by this statute.
E. 	Paragraph E was amended by 2008 La. Acts 408, and now reads:
(1) In a proceeding for divorce or thereafter, a summary proceeding shall be undertaken by the court upon the request of either party to allocate the use of community property, including monetary assets, bank accounts, savings plans, and other divisible movable property pending formal partition proceeding, pursuant to R.S. 9:2801.
(2) The court shall determine allocation of community assets after considering:
(a) The custody of the children and exclusive possession of the house.
(b) The total community assets.

(c) The need of one spouse for funds to maintain a household prior to formal partition.
(d) The need of a spouse to receive legal representation during the course of the divorce proceeding.
(3) Upon court order, each spouse shall provide the other a complete accounting of all community assets subsequent to said allocation and in compliance with Civil Code Article 2369.3, providing the duty to preserve and prudently manage community property.

F. Use of Personal Property
    -    La. R.S. 9:373 allows the court to grant an ex parte order in a divorce proceeding requiring the sheriff or appropriate law enforcement officer to accompany a spouse to the family residence or another location designated by the court so that personal property specified in the order may be obtained by that spouse. Personal property includes but is not limited to the following:
(1) 	Items of personal wearing apparel belonging to the spouse or children in the custody of the spouse
(2) 	Food and eating utensils necessary of the spouse or any children in the custody of the spouse
(3) 	Any other item(s) deemed necessary by the court for the safety or well‑being of the spouse or nay children in the custody of the spouse.

IV. Matrimonial Regimes ‑ Selected Statutes
LA CIVIL CODE
Book III. Of the Different Modes of Acquiring the Ownership of Things 
 Title VI. Matrimonial Regimes (Arts 2325 – 2369.8)
CHAPTER 1. GENERAL PRINCIPLES

Art. 2325. Matrimonial regime
 A matrimonial regime is a system of principles and rules governing the ownership and management of the property of married persons as between themselves and toward third persons.

Art. 2326. Kinds of matrimonial regimes

Art. 2327. Legal regime
 	The legal regime is the community of acquets and gains established in Chapter 2 of this Title.

Art. 2328. Contractual regime; matrimonial agreement

Art. 2329. Exclusion or modification of matrimonial regime

Art. 2330. Limits of contractual freedom

Art. 2331. Form of matrimonial agreement

Art. 2332. Effect toward third persons

Art. 2333. Minors				

CHAPTER 2. THE LEGAL REGIME OF 
COMMUNITY OF ACQUETS AND GAINS

SECTION 1. GENERAL DISPOSITIONS 

Art. 2334. Persons; scope of application of the legal regime 

Art. 2335. Classification of Property

Art. 2336. Ownership of Community Property

Art. 2337. Disposition of Undivided Interest


Art. 2338. Community Property
The community property comprises: property acquired during the existence of the legal regime through the effort, skill, or industry of either spouse; property acquired with community things or with community and separate things, unless classified as separate property under Article 2341; property donated to the spouses jointly; natural and civil fruits of community property; damages awarded for loss or injury to a thing belonging to the community; and all other property not classified by law as separate property.

Art. 2339. Fruits and Revenues of Separate Property (Amended by 2008 La. Acts 855; now requiring that a copy of a declaration of parapheranlity be given to other spouse prior to recordation; act is to be give prospective application and shall not apply to declarations filed prior to enactment)

Art. 2340. Presumption of community 

Art. 2341. Separate property 
The separate property of a spouse is his exclusively. It comprises: property acquired by a spouse prior to the establishment of a community property regime; property acquired by a spouse with separate things or with separate and community things when the value of the community things is inconsequential in comparison with the value of the separate things used; property acquired by a spouse by inheritance or donation to him individually; damages awarded to a spouse in an action for breach of contract against the other spouse or for the loss sustained as a result of fraud or bad faith in the management of community property by the other spouse; damages or other indemnity awarded to a spouse in connection with the management of his separate property; and things acquired by a spouse as a result of a voluntary partition of the community during the existence of a community property regime.

Art. 2341.1. Acquisition of undivided interests; separate and community property 

Art. 2342. Declaration of acquisition of separate property 

Art. 2343. Donation by Spouse of Interest in Community

Art. 2343.1. Transfer of Separate Property to the Community

Art. 2344. Offenses and Quasi‑offenses; Damages as Community or Separate Property

Art. 2345. Satisfaction of Obligation During Community


SECTION 2. MANAGEMENT OF COMMUNITY PROPERTY 

Art. 2346. Management of community property 

Art. 2347. Alienation of Community Property; Concurrence of Other Spouse

Art. 2348. Renunciation of right to concur 

Art. 2349. Donation of community property; concurrence of other spouse 

Art. 2350. Alienation of movable assets of business 

Art. 2351. Alienation of registered movables 

Art. 2352. Management and disposition of partnership and limited liability company interest 

Art. 2353. Unauthorized alienation of community property 

Art. 2354. Liability for fraud or bad faith 

Art. 2355. Judicial authorization to act without the consent of the other spouse 

Art. 2355.1. Judicial authorization to manage the community 



SECTION 3. TERMINATION OF THE COMMUNITY 

Art. 2356. Causes of termination

Art. 2357. Satisfaction of obligation after termination of regime

Art. 2358. Claims for reimbursement between spouses

Art. 2358.1. Source of reimbursement

Art. 2359. Obligations; community or separate

Art. 2360. Community obligation
An obligation incurred by a spouse during the existence of a community property regime for the common interest of the spouses or for the interest of the other spouse is a community obligation.

Art. 2361. Obligations incurred during marriage; presumption

Art. 2362. Alimentary obligation

Art. 2362.1. Obligation incurred in an action for divorce


Art. 2363. Separate obligation
A separate obligation of a spouse is one incurred by that spouse prior to the establishment of a community property regime, or one incurred during the existence of a community property regime though not for the common interest of the spouses or for the interest of the other spouse. An obligation incurred after termination of a community property regime, except an obligation incurred for attorney's fees and costs under Article 2362.1, is a separate obligation.

An obligation resulting from an intentional wrong not perpetrated for the benefit of the community, or an obligation incurred for the separate property of a spouse to the extent that it does not benefit the community, the family, or the other spouse, is likewise a separate obligation.

Art. 2364. Satisfaction of separate obligation with community property
If community property has been used to satisfy a separate obligation of a spouse, the other spouse is entitled to reimbursement upon termination of the community property regime for one‑half of the amount or value that the property had at the time it was used.

Art. 2364.1. Seizure of community property
If community property is seized as a result of a criminal act committed by a spouse, which act was not perpetrated for the benefit of the community, the other spouse is entitled to reimbursement upon termination of the community property regime for one‑half of the amount or value that the property had at the time it was seized.

Art. 2365. Satisfaction of community obligation with separate property
If separate property of a spouse has been used to satisfy a community obligation, that spouse, upon termination of the community property regime, is entitled to reimbursement for one‑half of the amount or value that the property had at the time it was used. The liability of a spouse who owes reimbursement is limited to the value of his share in the community after deduction of all community obligations.

Nevertheless, if the community obligation was incurred for the ordinary and customary expenses of the marriage, or for the support, maintenance, and education of children of either spouse in keeping with the economic condition of the community, the spouse is entitled to reimbursement from the other spouse regardless of the value of that spouse's share of the community.

Art. 2366. Use of community property for the benefit of separate property
If community property has been used for the acquisition, use, improvement, or benefit of the separate property of a spouse, the other spouse is entitled upon termination of the community to one‑half of the amount or value that the community property had at the time it was used.


Buildings, other constructions permanently attached to the ground, and plantings made on the separate property of a spouse with community assets belong to the owner of the ground. Upon termination of the community, the other spouse is entitled to one‑half of the amount or value that the community assets had at the time they were used.

Art. 2367. Use of separate property for the benefit of community property
If separate property of a spouse has been used for the acquisition, use, improvement, or benefit of community property, that spouse upon termination of the community is entitled to one‑half of the amount or value that the property had at the time it was used. The liability of the spouse who owes reimbursement is limited to the value of his share in the community after deduction of all community obligations.

Buildings, other constructions permanently attached to the ground and plantings made on community property with separate assets of a spouse become community property. Upon termination of the community, the spouse whose assets were used is entitled to one‑half of the amount or value that the separate assets had at the time they were used. The liability of the spouse who owes reimbursement is limited to the value of his share in the community after deduction of all community obligations.

Art. 2367.1. Improvements on separate property
Buildings, other constructions permanently attached to the ground, and plantings made on the land of a spouse with the separate assets of the other spouse belong to the owner of the ground. Upon alienation of the land, or termination of the community, the spouse whose assets were used is entitled to reimbursement for the amount or value that the assets had at the time they were used.

Art. 2367.2. Component parts of separate property
When a spouse with his own separate assets incorporates in or attaches to a separate immovable of the other spouse things that become component parts under Articles 465 and 466, Article 2367.1 applies.

Art. 2368. Increase of the value of separate property
If the separate property of a spouse has increased in value as a result of the uncompensated common labor or industry of the spouses, the other spouse is entitled to be reimbursed from the spouse whose property has increased in value one‑half of the increase attributed to the common labor.

Art. 2369. Accounting between spouses; prescription

Art. 2369.1. Application of co‑ownership provisions

Art. 2369.2. Ownership interest

Art. 2369.3. Duty to preserve; standard of care

Art. 2369.4. Alienation, encumbrance, or lease prohibited

Art. 2369.5. Alienation of registered movables

Art. 2369.6. Alienation, encumbrance, or lease of movable assets of former community enterprise

Art. 2369.7. Court authorization to act alone

Art. 2369.8. Right to partition; no exclusion by agreement; judicial partition


CHAPTER 3. SEPARATION OF PROPERTY REGIME (Arts 2370 – 2376)

Art. 2370. Separation of property regime

Art. 2371. Management of property

Art. 2372. Necessaries

Art. 2373. Expenses of the marriage

Art. 2374. Judgment of separation of property
A. When the interest of a spouse in a community property regime is threatened to be diminished by the fraud, fault, neglect, or incompetence of the other spouse, or by the disorder of the affairs of the other spouse, he may obtain a judgment decreeing separation of property.

B. When a spouse is an absent person, the other spouse is entitled to a judgment decreeing separation of property.

C. When a petition for divorce has been filed, either spouse may obtain a judgment decreeing separation of property, by a rule to show cause and upon proof that the spouses have lived separate and apart without reconciliation for at least thirty days from the date of, or prior to, the filing of the petition for divorce and have not reconciled.

D. When the spouses have lived separate and apart continuously for a period of six months, a judgment decreeing separation of property shall be granted on the petition of either spouse.

Art. 2375. Effect of judgment

Art. 2376. Rights of creditors


BOOK II. THINGS AND THE DIFFERENT MODIFICATIONS OF OWNERSHIP
TITLE VII. OWNERSHIP IN INDIVISION (Arts 797 - 818)

Art. 797. Ownership in indivision; definition 

Art. 798. Right to fruits and products 

Co‑owners share the fruits and products of the thing held in indivision in proportion to their ownership.

When fruits or products are produced by a co‑owner, other co‑owners are entitled to their shares of the fruits or products after deduction of the costs of production.

Art. 799. Liability of a co‑owner 

A co‑owner is liable to his co‑owner for any damage to the thing held in indivision caused by his fault.

Art. 800. Preservation of the thing 

Art. 801. Use and management by agreement 

Art. 802. Right to use the thing 

Art. 803. Use and management of the thing in the absence of agreement 

Art. 804. Substantial alterations or improvements 

Art. 805. Disposition of undivided share 

Art. 806. Expenses of maintenance and management 
A co‑owner who on account of the thing held in indivision has incurred neces‑sary expenses, expenses for ordinary maintenance and repairs, or necessary management expenses paid to a third person, is entitled to reimbursement from the other co‑owners in proportion to their shares.
If the co‑owner who incurred the expenses had the enjoyment of the thing held in indivision, his reimbursement shall be reduced in proportion to the value of the enjoyment. 

Art. 807. Right to partition; exclusion by agreement 

Art. 808. Partition excluded 

Art. 809. Judicial and extrajudicial partition 

Art. 810. Partition in kind 

Art. 811. Partition by licitation or by private sale 

Art. 812. Effect of partition on real rights 

Art. 813. Partition in kind 

Art. 814. Rescission of partition for lesion 

Art. 815. Partition by licitation 

Art. 816. Partition in kind; warranty 

Art. 817. Imprescriptibility of action 

Art. 818. Other rights held in indivision 


LOUISIANA REVISED STATUTES 

LA R.S. 9:2801. Partition of community property and settlement of claims arising from matrimonial regimes and co‑ownership of former community property

A. When the spouses are unable to agree on a partition of community property or on the settlement of the claims between the spouses arising either from the matrimonial regime, or from the co‑ownership of former community property following termination of the matrimonial regime, either spouse, as an incident of the action that would result in a termination of the matrimonial regime or upon termination of the matrimonial regime or thereafter, may institute a proceeding, which shall be conducted in accordance with the following rules:

(1)(a) Within forty‑five days of service of a motion by either party, each party shall file a sworn detailed descriptive list of all community property, the fair market value and location of each asset, and all community liabilities. For good cause shown, the court may extend the time period for filing a detailed descriptive list. If a party fails to file a sworn detailed descriptive list timely, the other party may file a rule to show cause why its sworn detailed descriptive list should not be deemed to constitute a judicial determination of the community assets and liabilities. At the hearing of the rule to show cause, the court may either grant the request or, for good cause shown, extend the time period for filing a sworn detailed descriptive list. If the court grants the request, no traversal shall be allowed.

(b) Each party shall affirm under oath that the detailed descriptive list filed by that party contains all of the community assets and liabilities then known to that party. Amendments to the descriptive lists shall be permitted. No inventory shall be required.

(2) Within sixty days of the date of service of the last filed detailed descriptive list, each party shall either traverse or concur in the inclusion or exclusion of each asset and liability and the valuations contained in the detailed descriptive list of the other party. For good cause shown, the court may extend the time period for a party to traverse or concur in the detailed descriptive list of the other party. The trial of the traverses may be by summary procedure. At the trial of the traverses, the court shall determine the community assets and liabilities; the valuation of assets shall be determined at the trial on the merits. The court, in its discretion, may by ordinary procedure try and determine at one hearing all issues, including those raised in the traverses.

(3) The court may appoint such experts pursuant to Articles 192 and 373 of the Louisiana Code of Civil Procedure as it deems proper to assist the court in the settlement of the community and partition of community property, including the classification of assets as community or separate, the appraisal of community assets, the settlement of the claims of the parties, and the allocation of assets and liabilities to the parties.

(4) The court shall then partition the community in accordance with the following rules:

(a) The court shall value the assets as of the time of trial on the merits, determine the liabilities, and adjudicate the claims of the parties.

(b) The court shall divide the community assets and liabilities so that each spouse receives property of an equal net value.



(c) The court shall allocate or assign to the respective spouses all of the community assets and liabilities. In allocating assets and liabilities, the court may divide a particular asset or liability equally or unequally or may allocate it in its entirety to one of the spouses. The court shall consider the nature and source of the asset or liability, the economic condition of each spouse, and any other circumstances that the court deems relevant. As between the spouses, the allocation of a liability to a spouse obligates that spouse to extinguish that liability. The allocation in no way affects the rights of creditors.

(d) In the event that the allocation of assets and liabilities results in an unequal net distribution, the court shall order the payment of an equalizing sum of money, either cash or deferred, secured or unsecured, upon such terms and conditions as the court shall direct. The court may order the execution of notes, mortgages, or other documents as it deems necessary, or may impose a mortgage or lien on either community or separate property, movable or immovable, as security.

(e) In the event that the allocation of an asset, in whole or in part, would be inequitable to a party, the court may order the parties to draw lots for the asset or may order the private sale of the asset on such terms and conditions as the court deems proper, including the minimum price, the terms of sale, the execution of realtor listing agreements, and the period of time during which the asset shall be offered for private sale.

(f) Only in the event that an asset cannot be allocated to a party, assigned by the drawing of lots, or sold at private sale, shall the court order a partition thereof by licitation. The court may fix the minimum bids and other terms and conditions upon which the property is offered at public sale. In the event of a partition by licitation, the court shall expressly state the reasons why the asset cannot be allocated, assigned by the drawing of lots, or sold at private sale.

B. Those provisions of a domestic relations order or other judgment which partitions retirement or other deferred work benefits between former spouses shall be considered interlocutory until the domestic relations order has been granted "qualified" status from the plan administrator and/or until the judgment has been approved by the appropriate federal or state authority as being in compliance with applicable laws. Amendments to this interlocutory judgment to conform to the provisions of the plan shall be made with the consent of the parties or following a contradictory hearing by the court which granted the interlocutory judgment. The court issuing the domestic relations order or judgment shall maintain continuing jurisdiction over the subject matter and the parties until final resolution.

C. In the absence of an agreement between the parties for an extension of time or the granting by the court of an extension for good cause, if a party fails to comply with any time limit provided in this Section, upon motion of the other party or upon its own motion, the court may award reasonable attorney fees and court costs to the other party for the filing of or the response to the motion. If the court rules, pursuant to Subparagraph (A)(1)(a) of this Section, that the other party's sworn detailed descriptive list be deemed to constitute the assets and liabilities of the community, then the court shall not award attorney fees and court costs to the other party.

§ 2801.1. Community property; allocation and assignment of ownership

When federal law or the provisions of a statutory pension or retirement plan, state or federal, preempt or preclude community classification of property that would have been classified as community property under the principles of the Civil Code, the spouse of the person entitled to such property shall be allocated or assigned the ownership of community property equal in value to such property prior to the division of the rest of the community property. Nevertheless, if such property consists of a spouse's right to receive social security benefits or the benefits themselves, then the court in its discretion may allocate or assign other community property equal in value to the other spouse.

§ 2801.2. Community property; valuation of goodwill

In a proceeding to partition the community, the court may include, in the valuation of any community‑owned corporate, commercial, or professional business, the goodwill of the business. However, that portion of the goodwill attributable to any personal quality of the spouse awarded the business shall not be included in the valuation of a business.


§ 2802. Rendition of judgment of partition; prerequisite

An action seeking partition of community property and settlement of claims arising from matrimonial regimes, when asserted as an incident of an action which would result in termination of the matrimonial regime, shall not be deemed premature solely for the reason that the matrimonial regime has not been terminated. No judgment of partition shall be rendered unless rendered in conjunction with, or subsequent to, the judgment which has the effect of terminating the matrimonial regime.

